Mr Graeme Samuel
Chair
Australian Competition and Consumer Commission
Level 35, The Tower
360 Elizabeth Street
Melbourne Central
Melbourne VIC 3000
FAX: (03) 9663 3699
Dear Chairman
Open Source Victoria Complaint in relation to conduct of SCO Unix
1.

Overview

1.1.

By a press release dated 20 January 2004 (copy attached) the SCO Group Inc
(SCO) (www.sco.com or www.thescogroup.com1) announced the availability
of a licence which “permits the use of SCO’s intellectual property, in binary
form only, as contained in Linux distributions” (the SCOSource Initiative).
SCO’s press release raises a number of issues of concern for Open Source
Victoria (OSV), to the effect that consumers may be mislead by the actions of
SCO or may have been mislead in the past. OSV asks the ACCC to
investigate these concerns.

2.

OSV’s concerns

2.1.

OSV is concerned that SCO may be doing or may have done one of the
following in trade or commerce:
(a)

making a false or misleading representation concerning the need for
any goods or services in connexion with the supply or possible supply
of goods or services by representing that people who have already
acquired a licence for Linux from SCO are required to acquire an
additional licence;

or, as an alternative to (a)
(b)

made a false or misleading representation concerning the existence,
exclusion or effect of any condition, warranty, guarantee, right or

1 References in this document are given to www.thescogroup.com. At the start of February SCO
removed the domain name www.sco.com from the dns and operated their web site from
www.thescogroup.com. We understand that this is temporary. A number of references are made to
SCO’s filings with US regulatory authorities (such as forms 10-K etc). Copies of these forms are
available from the SEC filings section of the investor relations area on SCO’s website http://ir.sco.com/edgar.cfm.

remedy in that when SCO granted licences over Linux in the past it
wrongly stated the scope of rights granted under the licence (in
particular that binary execution was permitted).
2.2.

OSV understands that SCO is currently involved in a dispute over whether or
not it has any copyright entitlements in respect of parts of the code in Linux.
OSV considers that, as this complaint does not involve any representation as to
SCO’s copyright holdings, then even assuming these claims are taken at their
highest, they do not have any substantive effect on this complaint.

3.

About Linux

3.1.

Linux is an operating system licensed under specific licensing conditions
(known as “the GPL”) which are aimed at promoting competition for ancillary
goods and services. Linux represents an emerging market, and one which
unhindered, would grow very rapidly.

4.

This complaint relates to the Linux Kernel only

4.1.

The heart of Linux is the Linux kernel. This complaint relates only to the
conduct of SCO in relation to the various versions of Linux kernel from
version 2.2. The current version of the Linux kernel is version 2.6.

5.

About the Linux Market and the GPL

5.1.

According to SCO:2
“The Linux market is not characterized by some of the traditional barriers to
entry that are found in most other markets, due to the open source nature of
the Linux kernel”

5.2.

OSV attributes Linux’s rapid growth to the pro competitive licensing terms on
which it is made available, namely the GNU General Public Licence, also
known as the GPL. The GPL requires the disclosure of the source code of the
Linux operating system. SCO describes this by saying that “anyone can freely
download Linux and many Linux applications and modify and re-distribute
them with few restrictions”3. The end result is a highly pro-competitive
market in which competitive differentiation takes place primarily in services
rather than in monopoly control over a key component.

5.3.

OSV is concerned by the nature of the representations recently made by SCO,
in that the message to the market is that there will be additional, and
substantive, barriers to competition (ie that SCO may act as a gatekeeper by
refusing to grant a licence) in the market both for Linux and for ancillary

2

SCO (then Caldera International) Form 10-K (ie Annual Report) for year end 31 October 2002 (dated 29 January 2003) at
page 9
3 SCO Unix (then Caldera International) Form 10-K (ie Annual Report) for year end 31 October 2002 (dated 29 January 2003) at
page 12

goods and services related to Linux. This removes the key competitive
advantage that Linux vendors have to offer – that their customers are acquiring
from a free market rather than one which is subject to control by a specific
vendor (as is the case for other operating systems).
5.4.

The research group IDC in July 2002 predicted that on servers Linux would
have a 35% share of the installed base share by 2006 (at a cumulative annual
growth rate of 21%), with a 7% share of the installed base for desktop systems
by the same time (CAGR 44%).

5.5.

As the Linux product has received significant media attention only recently,
and is a product which is licensed on a substantially different basis to similar
products fulfilling the same function, potential acquirers of the product are
especially vulnerable to misleading or deceptive conduct. OSV considers that
the emergent nature of the market also means that any adverse impact SCO’s
actions have will be substantially compounded over time.

6.

About SCO Linux/ Caldera

6.1.

OSV understands that:

4

(a)

SCO Unix (SCO) previously traded under the name of Caldera
International (Caldera) (after 7 May 2001)4;

(b)

for several years prior to April 2003 in trade or commerce SCO
distributed various versions of the Linux operating system under names
including “SCO Linux” and “Caldera OpenLinux” (the “SCO
Versions”) 5;

(c)

each of version 2.2 and version 2.4 of the Linux kernel have been
included in at least one of the SCO Versions6

(d)

SCO purported to grant licences to the Linux kernel forming part of the

“On May 7 [2001], Caldera Systems completes the acquisition of SCO's Server Software and Professional Services
Divisions, becoming Caldera International (Caldera) and providing the world's largest Linux/UNIX channel.”

http://www.thescogroup.com/company/history.html
“The Company [Caldera International] was originally incorporated as Caldera Systems, Inc. ("Caldera Systems"), a Utah
corporation, on August 21, 1998, and reincorporated as a Delaware corporation on March 6, 2000. In March 2000, Caldera
Systems completed an initial public offering of its common stock.” SCO (then Caldera International) Form 10-K (ie Annual
Report) for year end 31 October 2002 (dated 29 January 2003) at page 40
5 “Caldera Systems developed and marketed software and provided services related to the development, deployment and
management of Linux-based specialized servers and internet devices. Caldera Systems sold and distributed its software and
related products indirectly through distributors and solutions providers, which included value-added resellers ("VARs"),
original equipment manufacturers ("OEMs"), vertical solution providers ("VSPs") and systems integrators, as well as directly
to end-user customers. These sales occurred throughout the United States and in certain international locations.”
SCO (then Caldera International) Form 10-K (ie Annual Report) for year end 31 October 2002 (dated 29 January 2003) at page 40.
Similar statements can be found in SCO’s 10-K filing for the year ended 31 October 2000 at page 53.

6

“ OpenLinux 2.3 is based on the 2.2.10 kernel and includes an improved LIZARD (LInux wiZARD) install with faster auto-

probing.”, http://www.thescogroup.com/company/press/19990913ol23.html
“[SCO Linux 4 is] Based on 2.4.19 kernel version” Slide 14, Powell R, (System Engineer, SCO Unix) SCO Group Technical
Overview 24 April 2003 available from:

http://www.dtrbus.com/RC2003/present/SCO%20Technical%20Overview.ppt.

SCO Versions under the terms of the GPL7 over an extended period of
time (see paragraph (b) above);
(e)

(f)

6.2.

The terms of SCO’s end user licence agreements over the SCO
Versions permit any licensee, subject to some minor qualifications, to8:
(i)

“copy and distribute verbatim copies of the Program's source
code as you receive it, in any medium,…”

(ii)

“modify your copy or copies of the Program or any portion of
it”

(iii)

“copy and distribute the Program (or a work based on it, …) in
object code or executable form” and

(iv)

run the program

SCO now represents that licensees require an additional licence from
SCO to use the licensed software in circumstances already permitted by
SCO’s previous licences (a “right to use” “in binary form” 9 – in other
words, to run the program)10.

OSV also understands that:
(a)

SCO claims that when it licensed software under the GPL it didn’t
really mean to;11

(b)

SCO was aware of the nature of the GPL and the risk of code
(including SCO code) being included in the SCO Versions illicitly;12

7 “ Linux packages as selected, arranged and coordinated by Caldera Systems for inclusion in this OpenLinux distribution. GPL
Software is not owned by Caldera Systems. GPL Software is distributed by Caldera Systems to Licensee for use by Licensee. GPL
Software is distributed under the terms of the GNU General Public License, Version 2, June 1991, a copy of which accompanies
this OpenLinux Agreement. The GNU General Public License governs the GPL Software and the copying, distribution and
modification of the GPL Software. GPL Software source code is included in the GPL Software distributed to Licensee consistent
with the requirements of the GNU Public License.” OpenLinux Version 2.2 End User License Agreement available from

http://www.thescogroup.com/support/docs/openlinux/2.2/gsg/eula.html
“Hasn’t SCO already indicated that it’s okay for its code to be distributed by distributing this code itself that is now in question?
Haven’t they essentially GPL’d their code?” question 5 of

http://www.thescogroup.com/scosource/linuxqanda.html.
See also: SCO’s response to this question and Eblen Moglen’s response to their response at section 3 of
http://www.osdl.org/docs/osdl_eben_moglen_position_paper.pdf.
8 Attachment: “Copy of GNU General Public License” to SCO’s document entitled “ OpenLinux Version 2.2 End User License
Agreement” available from http://www.thescogroup.com/support/docs/openlinux/2.2/gsg/eula.html
9 “End user customers who purchase a SCO IP license are granted the right to use SCO intellectual property in binary form as
contained in Linux binary installations on end user systems” http://www.thescogroup.com/scosource/linuxqanda.html
10 “ 24. If I am running SCO Linux or Caldera OpenLinux do I need to obtain a SCO IP License for Linux? Yes.” Item 24 at
http://www.thescogroup.com/scosource/linuxqanda.html
11 SCO’s explanation is far from clear: “During the period that SCO distributed Linux, SCO was unaware of the copyright
violations. Copyrights cannot be given up by unintentional or illegal inclusion in a GPL product. The owner of the copyrights
must transfer the copyrights in writing, which SCO has never done.” – Response to question 5 of
http://www.thescogroup.com/scosource/linuxqanda.html
12 “In addition, due to the open source nature of Linux, anyone can freely download Linux and many Linux applications and
modify and re-distribute them with few restrictions. For example, solution providers upon whom we depend for the

(c)

SCO was distributing versions of the Linux kernel under the terms of
the GPL as recently as early December 200313

7.

Reasoning

7.1.

OSV is concerned that SCO is representing that recipients of a SCO Version
are required to acquire an additional licence from SCO. If this is the case, then
either the result of the initial licence grant by SCO was that recipients of the
SCO Versions received the rights SCO said that they would receive (ie the
rights to use and distribute the relevant kernel in accordance with the terms of
the GPL) or they didn’t.

7.2.

If the former is true, then when SCO initially licensed the SCO versions it
made a false or misleading representation as to the effect of rights.

7.3.

If the latter is true, then a further licence from SCO is unnecessary and SCO’s
statement that recipients need a further licence is a false or misleading
representation as to the effect of rights.

7.4.

OSV notes that the terms of the licence are specifically directed to consumers
who, in addition to using the SCO Versions themselves, are also
contemplating on supplying them to others. It is not an uncommon practice
for acquirers of a Linux kernel to then on supply that kernel to others as part of
a service offering. If SCO repudiates the licences it has granted over the SCO
Versions, both the initial takers, and anyone to whom they have on supplied
the kernel will be affected. Such conduct has the potential to be very
damaging both to consumers and to businesses who may wish to on supply the
kernel of the SCO Versions.

7.5.

Whether or not SCO realised what it was doing when it granted licences over
the kernel on the terms of the GPL should not be relevant. SCO purported to
grant a licence over the SCO Versions and should not be able to rely on its
own conduct to diminish those licence grants.

8.

Remedies

8.1.

In the view of OSV, if SCO has previously offered to licence specific versions
(2.2 and 2.4) of the Linux kernel on the terms of the GPL then:
(a)

SCO should be required to be held to those licence terms in respect of
existing licensees. Those licences should be declared to be valid and

distribution of our products could instead create their own Linux solutions to provide to their customers.” SCO (then Caldera
International) Form 10-K (ie Annual Report) for year end 31 October 2002 (dated 29 January 2003) at page 12
“We believe that Linux has not yet been widely adopted by businesses due to a number of factors, including: the fragmentation of
Linux offerings; concerns about intellectual property protection for software designed to work with the Linux kernel” ibid at page
4
13 “However, as of Monday, December 8, 2003, SCO Group was still distributing the Linux kernel under the terms of the GNU
GPL via their FTP server. (ftp.sco.com OpenLinux 3.1.1 linux-2.4.13-21S src.rpm [5] (FTP))” [OSV
assumes this link refers to version 2.4.13 of the Linux kernel] http://en.wikipedia.org/wiki/SCO_v._IBM_Linux_lawsuit

effective;
(b)

where a consumer acquired a copy of the relevant Linux kernels from
SCO prior to the commencement of SCO’s SCOSource intitiative, then
that consumer should be entitled to the grant of a licence by SCO on
terms which are of the same effect as the GPL;

(c)

any marketing conducted by SCO in relation to its SCOSource
initiative should explicitly state that existing licensees of OpenLinux
and SCOLinux products are not required to acquire any additional
licences and that such existing licences are valid and enforceable
according to their terms;

(d)

SCO should correct its existing advertisements and advertise those
corrections;

(e)

consideration should be given to the appropriateness of the imposition
of pecuniary penalties.

---------------------------------------------Con Zymaris
On behalf of the
Open Source Victoria Industry Cluster
Phone 03 9621 2377
Fax: 03 9621 2477
email: conz@cyber.com.au
www.osv.org.au

          !"# %$   '&( ) (+*  
, -!$/. . 01$/ 2 03- 0 * 0450
67598;: 5 (%<=+<= = >
2 
? 3#@ ( )98A$5CBDE7 FHGA IKJL8;?M5N  (+"? 'O $6I -3)( 5P
/46QR5 7+#7 5PM) ( 7(+"SO $5IT 7! 5 U8; 75
5   7#? 35   5  !"?3%$5      '& () ( +*  
 +5Q)5 M5 7#(P (   #5 7 5NR  7HB
2 
? 35Q )3P5+? VN(7N7 '(  # "?3  #+?'O W98
  SN XY8A7) ' SQ45XM?
, (535 7# ? (#0 () 5% ( M
  35   5M SQMQ(#  ( M7(PV
,  ( 5( !Z[B
2 
? 3%$   '&( )( \D]$&^J_*  ')(Q '? 'M"# 9`a
5    S) ( )( b8A5#55(c"(Q%6b8A M  57+53*5 d
7(5  CBfe3) (5?  5P3? 3   [8A5 5Q(M5(S) () (5
Q)  5P!%"(+?'O $6IR (3 7g8;7(6 6'O $5Ic 7 37
? (MO $5IT(    7+5      S) ( )( c7+) (P ?SN7 c
 M3M5 ( ( 5c"  7+53*5 d9B
&(  5 PYG
2 ?3%$&#*
O 1hi i iYBj= =M)
) (   (9Bf2
7  VQ "

 3 M ( (  6c6    3+( 7 (3) 
(    P3 "
 (c((#) (   (%5 7SO 1h <k^lKBm= =M)(+75X )
?3Q)5 c M  M " " (5P3?3  M 36Q   7 77
  (('?*  d! ( +? 5(+75  UB

$5%7 7+ 35d 7 5P3?3   M +5 5Q(N(75N7 [8;?
Q)5c  +5   7#?#? 3  VN  35?( 63Q47
6   5M? ( P?c   +#(   (CBA#(    (N?+( 
5  (   7+5+   P'Q(35"(Q%) (7 P3?3%$&
*  M #? (%5 5Q(M !  + %  n6o4"pHBq5Q  " (
,  ( 5( !Z[8r<= = >HB
sut ? VN'?637  "  7!5( S) ( 5QR5( M+ 5 VN?5
*   d98vN3  SN#  3"  (3 +5 5Q(M5 7+  N%? 5Q%
 5 ' 5P#*  dc5 7# (%5   S) ( )( 3  5Q(7H8 s
 73? (M PY8w(M  S) (  7 +7MP ( Q45P(+"
 ([8;?35      S) ()( c    P!7) (   
75+"S2 ? 3 #@ ( )98A$5CB sut '   5M?3%$&#*  '? 5 )
5 5Q(#    "6!? 3 P S(F5(6Q  ' + 5 '5P!Y`x
O $6Ic5      S) () (c53*  dc5%#"( ? (P? SN5N ? 
) ( )(5cQ) P3? 35Q )5 c"(#M"# V) () (bB s
W (5#Y`a5?5P?    698A 9`aS- P  S@( .45P (98v(   #7
 5NR   7H8w 7?VN  SP5# ("  P3? 35Q )b`aM   
7(5  ('? N X#( P (7 5 P3? 3 %$&#*  g`xM5( 7 YB
s 2 ? 3%$&#*  '? )'( P5M5 (   #7 5NR  5  7
 ) (  +5 7+(PM? 3 Q'?53?6VQ7 353*5 d
N?  S) (7 P3? VQ M"(+?6Q% + 5 M7 6T T763  5 
N? +( ( ) Y8 s ? +  7[B
    5  9G
Q Q(   S    7('"'*5 db8f 7#+? #<[By<'X (  #7


  !"#
$%&'( ) " *!  ,+.-0/""2134 56778:9 ;99
:<= $%&  >=?@ A"CBD" B
+ E GF
H -IJ# :K L F
NN" , -IJ #.2##
M  % OQPRN  2KJ, $%&' "!  ( O ) "
.SL *!GT+.-0/U 2VWBYXWB H "Z[ 
E!"! ,KO, "!,# NLO H L! O
4U\5887 B M    .!L]" .J,! "
 "!#2-I!=I2 J ,!"
!#^-I $ E %  2 J K- N-IK
L:K! ," _!""!,
# ,NUBa`2!J2 L #!,
  NU\b "Nc!LO_=-dB
M

*L! M 

$%&

e !

  
M  $%& e !gfh+cCF $%&ikj  ^I2 " !    ,
 l5"!2,#- L!^-I V + '.i L!  
! GB
 c! ) WTVW $%&
,n-  -2-Jn 
m 
 44Co888, ,,7 o888S GB $%& e L  $ S"
SNL ">:!:S"2N ,
"!  GB
H   I $%& !",:S "nS UF
p  Foqq---dBR"CBD"qr  Fsqq---QBR"CBD" B
$%&  " $%& #, .IJ 2 #
  .J2 M  $%& e !W ' "ZB[2V B $ B[ "! tB
V+ '.i ,K#  .IJ M  &  e !KV
$ , "! tB ) !b_,K#  .J ) !
M StBa*I L  ! " =,,OL, .IJ 
Z[2! O! "2_S "2Z 
.".S ,- GB
H  I

""uF

+GF
M . ( "

$ OO
vJwJ

+ $ ^v#
v ( * $ OI
474 % !" $ 
$ 
m .- ay '% {z455
( WF}8 zN6l48

6777

~ ' NO!K-IS
2O: n-I

+ $ `x   "vI #
v ( * $ OI.@
) S 3C 434N`IJ
+

$ OOQ|+ $ `d\5838

( WF}8566569333
"S   v ( * $ OII,#
! !L"L.!L]"

